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FEDERAL ELECTION COMMISSION 
999 E Street, NW 

Washington, DC 20463 

FIRST GENERAL COUNSEL'S REPORT 

COMPLAINANT: 

RESPONDENTS: 

RELEVANT STATUTES: 

MUR: 6S31 
DATE COMPLAINT FILED: February 13,2012 
DATE OF NOTIFICATION: February 16,2012 
DATE OF LAST RESPONSE: April 10,2012 
DATE ACTIVATED: March 23,2012 

EXPIRATION OF STATUTE OF LIMITATIONS: 
May 11,2016' 

Obama for America 

Obama-Biden 2012 
Exodo 80 Inc. 
Miguel Figueroa 

2U.S.C. §441h(b) 
2U.S.C.§441d(a) 
11 C.F.R. §110.16 
11 C.F.R.§ 110.11(a) 

None 
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CO 

cn 
4r-

INTERNAL REPORTS CHECKED: 

FEDERAL AGENCIES CHECKED: 

I. INTROHUiCtiON 

Obama For America C*OFA"), the principal campaign committee of President Obama, 

filed a complaint alleging that an organization calling itself "Obama-Biden 2012" is fraudulendy 

misrepresenting iteelf as acting on behalf of OFA for ihe purpose of soliciting contributions, in 

violation of 2 U.S.C. § 441h(b). The complaint attaches a direct mail piece asking recipients to 

make a contribution to Obama-Biden 2012 and visit ite website, www.obama-biden2012.org. 

' Although a comment posted on the Obama-Biden 2012 website suggests the site was in existence as early 
as May 11,2011, we do not have sufficient information to detennine an exact date on which the statute of 
limitetions expires. 
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1 which features OFA's logo, markete Obama-Biden 2012 merchandise not authorized by OFA, 

2 and solicite doiuUions to Obama-Biden 2012. The complaint alleges that the Obama-Biden 2012 

3 website is registered to Miguel Figueroa, who is also listed as the president and registered agent 

4 of the iion-profit corporation Exodo 80, Inc. C'Exodo 80") (collectively, "Respondente**). 

5 In response to the complaint, Figueroa acknowledges that Exodo 80 sponsored the 

isn 6 Obama-'Biden 2012 website, and that it sent the direct mail piece attached to the complaint. 

^ 7 Figueroa claims that he did not intend to commit any fraudulent acte, but rather sought to engage 

SS 
^ 8 m '*independent actions to support the reelection of Qbama-Biden." Resp. at 1. 
st-
^ 9 Based on information in the complaint and responses, we recommend that the 
O 

^ 10 Commission fmd reason to believe that Respondente violated 2 U.S.C. § 441h(b) by representing 

11 that Obama-Biden 2012 was acting on behalf of OFA to solicit contributions. We further 

12 recommend that the Commission find reason to believe that Respondente violated 2 U.S.C. 

13 § 441 d(a) by failing tp include a proper disclaimer on the direct mail piece. We also reconunend 

14 that the Commission authorize compulsory process to assist in an investigation ofthis matter. 

15 IL FACTUAL AND LEGAL ANALYSIS 

16 A. Factual Background 

17 Exodo 80 is registered with the Florida Department of State as a non-profit corporation. 

18 Articles of Incorporation (June 13,2011), available at WAVW.dos.state.fl.us. According to ite 

19 website, Exodo 80 is a "nonprofit foundation dedicated to creating organizations that are 

20 designed to work for the betterment of life and human life.** See www.exodo80.com. The 

21 website lists and links to the websites of eight other organizations that it "sponsors,** one of 

22 which is "Obama-Biden 2012** at www.obama-biden2012.org. Figueroa is the president and 

23 registered agent of Exodo 80. 

' i 



MUR 6S31 (Obama-Biden 2012, et al.) 
First Qeneral Counsel's Report 
Page 3 of9 

1 While tfae home page of Exodo 80*s website continues to display a link to the Obama-

2 Biden 2012 website, which was functioning as recently as June S, 2012, it is no longer 

3 operatioiial. According to previously downloaded pages of the Obama-Biden website, Obama-

4 Biden 2012 sought to create clubs to support tfae re-election of tfae President. See www.obama-

5 biden2012.org (on file with the Conunission). The website prominentiy featured tfae OFA logo 

^ 6 and an image of President Obama cuid Vice President Biden superimposed over what appears to 

^ 7 be an audience at a campaign rally. Tfae website provided examples of activities undertaken by 

SS 
If) 8 Obama-Biden 2012, including distributitig flyers, postoards, and souvenirs on tfae street; placing 
SS 
ss 9 "bumber [sic] stickers on automobiles;** and giving "clotfas [sic], food, and faope to tfae 
Q 
Nl 

^ IQ faomeless.'* Id Tfae website also included a teb labeled "Donate Now,** whicfa allowed visitors 

11 to use Paypal to make online doiuttions to Obania-Biden 2012.̂  See id., attached faere as 

12 Attach. 1. Another tab, labeled "Souvenirs,** linked to a page that steted, "When you donate to 

13 Obama-Biden2012.org, we will be faappy to send you the following gifts and souvenirs,** and 

14 included images of t-shirte, key chains, and coffee mugs featuring tfae OFA logo and pictures of 

15 the carididates. Id., atteched faere as Attacfa. 2. 

16 In tfae "Conunente** section of the Obama-Biden 2012 website, one visitor steted, "I 

17 would like to sign up for tfae 2012 re-election campaign to volunteer for My President and Vice-

18 President... . Let me know faow to get started witfa faelping tfaem get Re-Elected.** Margaret 

19 Pfaipps, Comment to Obama-Biden 2012 (June 25,2011,6:23 pm), fattp://obama-

20 biden2012.org/wordDress/?P'̂ . 

^ The link to Paypal was functional in March 2012, but when visited on May 11,2012, the link to Paypal had 
been removed, and the page instructed visitors to donate by check made payable to Exodo 80. When last visited on 
June S, 2012, the page stated that Obama-Biden 2012 was no longer accepting donations, and included an image of 
our April 6,2012, clarification letter. See ir^a fii. 4. 
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1 Obama-Biden 2012 was also responsible for a direct mail piece asking recipiente to 

2 **work for Obama-Biden reelection,** and directing tfaem to www.obamarbiden2012.org. See 

3 Compl. Attacfa. 1, attacfaed faere as Attacfa. 3. Tfae mail piece provided recipiente witfa a form to 

4 make a *tax free contribution,** wfaicfa instructed them to make cfaecks payable to Obama-Biden 

5 2012 or click on tfae "Donate Now** tab on its website. Id 

lyo 6 OFA alleges tfaat tfae Obama-Biden 2012 website and direct mailer fraudulendy represent 

9j 7 Obama-Biden 2012 as an organization acting on befaalf of OFA for tfae purpose of soliciting 

^ 8 conteibutions, in violation of 2 U.S.C. § 441fa(b). Compl. at 2. OFA stetes diat it did not 

^ 9 esteblish or autfaorize www.obama-biden2012.org. wfaicfa misappropriates OFA*s website logo 

^ 10 and mercfaandise. Id atl. OFA also stetes tfaat it faas never received any contribution from, or 

11 faadany association with, Obama-Biden 2012. Id 

12 In response to the complaint, Respondents take responsibility for the direct mail piece, 

13 steting that, "tfae reason for tfae sending of tfaese letters was [sic] independent actions to support 

14 tfae reelection of Obama.'* Resp. at 1. Figueroa also claims, faowever, tfaat, "our intention was 

15 not to make fraudulent acte.*' Id. at 2. Tfae response offers to provide Exodo 80*s bank 

16 statemente to sfaow that it received no extemal funding, and stetes that it will stop sending letters 

17 on behalf of Obama-Biden 2012, discontinue the website, retum any fiiture contributions, and 

18 "destroy any advertising.** Id. at 1-2.̂  

19 Figueroa filed two supplementel responses. On April 10,2012, he submitted a response 

20 asserting tfaat Exodo 80 faad retumed a $100 donation, but wfaich also suggested that Exodo 80 

21 intended to use donations to Obama-Biden 2012 to finance other programs: "EXODO80 faas 

* The Office of the General Counsel sent Figueroa a clarification letter advising him not to "destroy" any 
materials pertaining to this matter, and accepting his offer to provide Exodo 80's bank statements. Letter trom 
Daniel A. Petalas, Assoc. Gen. Counsel, FEC to Miguel Figueroa, President, Exodo 80, Inc. (Apr. 6,2012). 
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1 eigfat programs tfaat are sleeping because tfaeir only fuiancial Support broke. But tfarougfa work 

2 www.obamarbiden.orp. would receive a donation as we could to work in otfaer programs;.. .** 

3 Supp. Resp., Apr. 12,2012 (faereinafter, "April Response**). Tfais response also included what 

4 appears to be a request for donations to pay for a trailer emblazoned with "Obama-Biden 2012** 

5 and pictures of the candidates. April Response at 2. On May 11,2012, Figueroa submitted a 

(jQ 6 second supplemental response consisting of copies of two voided checks made out to Obama-

^ 7 Biden 2012, totaling $300, and two bank stetements for Exodo 80, Inc., DBA Obama-Biden 
fN 
SS 
tfl 8 2012. Second Supp. Resp., May 11,2012 (hereinafter, "May Response**). The first statement, 
Sf 
^ 9 dated November 30,2011, sfaows $100.16 in deposits and no witfadrawals. Tfae second 

10 stetement, dated February 29,2012, sfaows no deposite and witfadrawals of $87.50, tfae total 

11 balance of tfae account at tfaat time. Figueroa asserte tfaat this was the last bank stetement before 

12 he closed tfae account. 

13 B. Legal Analysis 

14 1. Fraudulent Misreoresentetion. 

15 Tfae Federal Election Campaign Act of 1971, as amended, (die "Act**) profaibits a person 

16 from fraudulendy misrepresenting faimself as speaking, writing, or otfaerwise acting for or on 

17 behalf of any candidate or political party or employee or agent thereof for the purpose of 

18 soliciting contributions or donations. 2 U.S.C. § 441h(b); see also 11 CF.R. § 110.16. Section 

19 44Ifa differs from common law firaudulent misrepresentation in that it does not require proof of 

20 tfae common law requiremente of justifiable reliance and damages. See Disclaimers, Fraudulent 

21 Solicitation, Civil Penalties, and Personal Use of Campaign Funds, 67 Fed. Reg. 76,962,76,969 

22 (Dec. 13,2002) (explanation and justification) (citing Neder v. UnitedStates, 527 U.S. 1,24-25 

23 (1999)). Additionally, even absent an express misrepresentation, a scfaeme devised witfa tfae 
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1 intent to defraud is deemed a fraud under tfae Act and Commission regulations if it was 

2 reasonably calculated to deceive persons of ordinary prudence and comprefaension. See United 

3 States v. Thomas, 377 F.3d 232,242 (2d Cir. 2004) (citing Silverman v. UnitedStates, 213 

4 F.2d 405 (5di Cir. 1954)); FEC v. Novacek, 739 F.Supp.2d 957,961 (N.D. Tex. 2010) (finding 

5 that defendante knowingly and willfully violated 2 U.S.C. § 441fa(b)); see also Factual & Legal 

1̂ , 6 Analysis at 9, MUR 5951 (Californians for Change). 

9> 7 Respondente represent tfaemselves as acting on befaalf of OFA in several ways. Aside 
fN 
ss 

8 from operating under tfae name "Obama-Biden 2012** at tfae domain name www.obama-
st 

ss 9 biden2012.org. tfaey piaced tfae OFA logo botfa on tfae pages of tfais website and on mercfaandise 

^ 10 tfaat it advertised on tfais website. Tfae website also featured pfaotograpfas of volunteers in 

11 Obama-Biden 2012 t-sfairts, apparentiy serving food to tfae faomeless. At least one visitor to tfae 

12 site appears to have believed that tfae organization is acting on befaalf of OFA, because sfae left a 

13 comment steting that she would like to sign up for the 2012 reelection effbrt. Additionally, 

14 Respondente* direct mail piece invites recipieiits to **work for Obama-Biden reelection.** 

15 Obama-Biden 2012 appears to faave misrepresented iteelf as being associated witfa OFA 

16 for die purpose of soliciting donations or contributions. Tfae website featured a link to "Donate 

17 Now,** whicfa until recentiy asked visitors to make a donation to Obama-Biden 2012 via Paypal. 

18 Similarly, the direct mail piece invites recipiente to make a *tax free contribution** to Obama-

19 Biden 2012, and provides various options by wfaicfa to do so.̂  

20 Tfae Obama-Biden 2012 website and mailer appear capable of misleading persons of 

21 ordinary comprefaension. There is no dispute that Respondente used OFA*s campaign logo and 

22 candidate images to solicit contributions and donations without tfae autfaorization of OFA. There ^ It is not entirely clear, however, whether Figueroa's intent was to definud potential donors or to establish an 
unauthorized campaign auxiliary organization. 
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1 is no information to indicate tfaat Respondente faad any intention of forwarding the contributions 

2 they received to OFA; instead, the April Response seems to indicate that they intended to use tfae 

3 contributions to fimd tfaeir otfaer programs. Figueroa specifically asserte, faowever, tfaat ffae 

4 Respondente did not act witfa the intent to defiraud. 

5 Based on the available information, wfaicfa indicates tfaat Obama-Biden 2012 represented 

^ 6 itself as acting on befaalf of OFA to solicit contributions in a scfaeme reasonably calculated to 
fN 

7 deceive, we recommend tfaat tfae Commission find reason to believe tfaat tfae Respondente 

^ 8 violated 2 U.S.C. § 441h(b). However, because there remains a question conceming the 
Nl 
SS 
^ 9 fraudulent intent witfa wfaicfa Respondents may have acted, we also recommend that the 
Q-
Nl 10 Commission autfaorize tfae use of compulsory process as may be necessary to resolve ffaat 
ri 

11 question. 

12 2. Disclaimer Violation 

13 Under tfae Act, public communications tfaat solicit contributions are required to include a 

14 disclaimer as to wfao paid for and autfaorized the communicatipn, and specifically stete whether 

15 the communication was autfaorized by a candidate or candidate's committee. 2 U.S.C. § 441d(a); 

16 11 C.F.R. § 110.11(a)(3). Commission regulations define '̂ public communication*' to include a 

17 mass mailing, but not intemet communications, except for tfaose placed for a fee on another 

18 person*s website. 11 C.F.R. § 100.26. 

19 Obama-Bidw 2012*s website constitutes an internet communication, but not one that was 

20 placed for a fee on anodier person's website. Accordingly, it does not qualify as a public 

21 communication under 11 C.F.R. § 100.26 and does not violate tfae Act. Wfaile tfaere is no 

22 information as to tfae exact quantity disbursed, tfae direct mail piece, faowever, appears to 

23 constitute a mass mailing under 11 C.F.R. § 100.27, and therefore a public communication under 
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1 11 CF.R. § 100.26. Because tfae direct mail piece does not include tfae information required by 

2 tfae statote, we recommend tfaat tfae Commission find reason to believe tfaat Respondente violated 

3 2 U.S.C. § 441d(a) by failing to include a proper disclaimer on tfae commimication. 

4 

5 

6 
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1 IV. RECOMMENDATIONS 
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1. Find reason to believe tfaat Obama-Biden 2012; Exodo 80, Inc.; and Miguel Figueroa 
violated 2 U.S.C. §441fa(b). 

2. Find reason to believe tfaat Obama-Biden 2012; Exodo 80, Inc.; and Miguel Figueroa 
violated 2 U.S.C. §441d(a). 

3. Approve the attached Factual and Legal Analysis. 

4. Authorize the use of compulsory process. 

5. Approye tfae appropriate letters. 

Date •• 

Attachments 

1. "Donate Now" Page of www.obama-biden2012.org 
2. "Souvenirs** Page of www.obaina-biden2612.org 
3. Direct Mailer 

Anthony Herman 
General Counsel 

paoiieim, Petalas 
Associate General Counsel 

Mark Shonkwiler 
Assistant General Counsel 

Margaret Ritzert Howell 
Attomey 
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Donate Online 

Donating online is secure, quick and simple. 

Hacer Donacidn 

Si deseas colaborar con una donaci6n, puedes hacerlo mediante Paypal o a 
trav6s de tarjeta de cr^dito haciendo die en el bot6n DONAR. 

US$L J 
1 Donar/Donate 

http://www.obama-biden2012.org/donate.htm 

Attadhmem 

3/26/2012 
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Souvenira 

When you donate to Obama-Biden2012.org, we will be happy to send you the 
following gifts and souvenirs. 

http://www.obama-biden2012.org/souvenirs.htm 

Attachmeat 7 
of I 

3/26/2012 
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If you wiah you can accesa to our webaite and ask fbr free T-shirt 
with a picture of Obama-Biden and some souvenirs. 

Work fpr QbamarBideh raalactioo«i iiS'vyoi|ii6r th0g|b.jqf!Qe8a 
humanity. If ypu vifish you oould lifMfntiQ iiii^ Qtir vyabsite. 

CommMitllJ^ 

WWW.0BAiMA-BiDEN2012.ORG 

^ ^ ^ ^ . ^ ^ ^ 

rarany im omnnwi nw nw mpiinor n nuigarani iwm wtn n Qoncui Hnn8,iw!!B.craBiM WH. DMUMI • ira cnnBr ior graia 
loTiwape. 

(niiaiR fliim fer liiBM (May lo wam) hma bait boas bl tiM « ^ 

I nwv ravoniM snd sconoiilteslsliB^ than any oBisr oounliĵ 'kiooniB. Ib rescUvBto Ow owiwniy of llw 
nsM builnssisi. On Oiwinw Bidsn is hbpslsss wWhoul Bwm i 

www.aiHonieSblnaLeoin 
. . Wiqfa2d12fvriaclionguaiwiteeiaMhrwoil 

Whsn Obsmaaidan dssboyed Ihs WDiBS Mmwnl̂  
Conunon ssnss Mb us Ihst Vthsy had to isdo wDidd sko bs siibM 

if you wish open a Obama-Biden support dub, you couid access 
to our website and you yviii reoeive heii||>,and assi 

£6 . t i . { i . * ' .1 . . . 

wivî  ip the ff|n^ Club: 

• Plaoa Biijf̂ biBir 8tic|»r̂ ^̂ ^̂  ailGofQldferil̂  
INi£fly0nsl, p(»rartl8.^d^^^ 

• ym^Mipit^fliMm media 
Itiat attadc with odumnies to Obama-Bidan'b camfmign. 

Tax Free Contrfbiition 
Name: 

Addrass: 
CRy: 
Counly:. 

.SiBlenRRiv.! 
Postol QodjK. 

AnKHintof ContritHiflOn: $. 
For your mind peace, you can alwQys check onHno the bank stalBmento of our flMmdaVon 

ChaGkmloaed(payabletoObamfrBiden2aî  Check*: 
Or go to www.Ob8me4MiBn2012.org and dick on Donate NowT 
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WWWdOSMIM«IDeN2eiaj0iN 
PJO.BGK BS'TWe 
Maim FL 88182 

Edgar M. Swindell 
Assoeiato Gsnsral OounssIL OssloMrtBd Agsncy EthiOB onaW. 

200 bidspondonoo AM.. S.W., Room 700-E. 
Wsahbioton. DC 20201 

II 

BUSINESS REPLY MAIL 
PMMUBB.IMIL PBWirNaMW lilMa.PL 

OBAiyiA8IDEN20120RG 
POBOX$a-7666 
MIAMI PL 3315M15 

MIHB 


